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SELYA, Circuit Judge. This Iis a case of a suitor

scor ned. Plaintiff-appellant Alternative System Concepts, Inc

(ASC) courted Language for Design Automation, Inc. (LEDA) and
forged a short-termdistribution relationship. As the couple noved
toward a nore durable bond, defendant-appellee Synopsys, Inc.
acqui red LEDA and dashed ASC s hopes.

The jilted suitor responded aggressively, haling Synopsys
into court and claimng, inter alia, msrepresentation and breach
of promi se. The district court dismssed the former claimearly in
the proceedings and subsequently granted sumrary judgnent for
Synopsys on the latter. ASC appeals. After addressing a nunber of
i ssues (including an issue of first inpression in this circuit
concerning judicial estoppel), we affirm
I. BACKGROUND

We rehearse the facts in the light nost favorable to the
nonnovi ng party (here, ASC) and draw all reasonable inferences in
that party's favor. Because there are differences between the

ground rul es that apply to notions to dismss as opposed to notions

for summary judgnment, conpare Chongris v. Bd. of Appeals, 811 F.2d
36, 37 (1st Cr. 1987) (explaining that the factual avernents
contained in the plaintiff's conplaint supply the tenplate for
review of a decision granting a Rule 12(b)(6) notion to dism ss),

with Garside v. Osco Drug, Inc., 895 F.2d 46, 48 (1st Cr. 1990)

(explaining that the evidence of record supplies the tenplate for
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review of a decision granting a Rule 56 notion for summary
judgnment), we adjust for those differences in our ensuing
di scussion of the district court's rulings.

ASC i s a New Hanpshire corporation involved in the design
and mar keting of prograns used in the production of conputer chips.
On March 29, 1999, it entered into a letter of understanding (the
LOU) with LEDA, a French software designer. In the LOU, LEDA
appoi nted ASC as the exclusive distributor of its Proton product
line inthe United States for a six-nonth termcomencing April 1,
1999. The parties further declared that they would attenpt to
"negotiate in good faith a permanent agreenent based on experi ences
during the term of th[e] LOQU." That declaration was purely
aspirational; the LOU stated expressly that neither party had any
obligation to enter such a permanent agreenent.

During the next six nonths, the two firnms engaged in
sporadi c negotiations. On Septenber 1, 1999, their representatives
met in France in hopes of hanmmering out the details of a permanent
arrangenent. Al though LEDA's managi ng director assured ASC that
"all was satisfactory with regard to a permanent agreenent,"” the
parties neither devel oped nor signed a witten contract. Later
that nonth, the parties exchanged e-nmails that apparently extended
t he geographic coverage of the LOU to Canada.

Tal ks conti nued past the LOU s expiration date (Septenber

30, 1999). On Cctober 5, representatives of the two conpani es net



in Florida. LEDA agreed to extend the LOU for a reasonable tine
pending the conpletion of negotiations. It also notified a
prospective custoner that ASC renai ned t he excl usi ve di stri butor of
LEDA products in the United States and Canada. ASC cl ains that the
parties had by then substantially agreed on the key terns of a
per manent distribution relationship, but the fact remai ns t hat LEDA
bal ked at signing such an agreenent.

In January of 2000, Synopsys (a California-based
conpetitor of ASC) acquired LEDA. It pronptly termnated the
interimdistribution agreenent and broke off the negotiations for
a permanent relationship. ASC was left out in the cold.

ASC lost little tinme in bringing this diversity action
agai nst Synopsys in New Hanpshire's federal district court. See 28
US C 8 1332(a). Its first amended conpl aint charged that LEDA
had been derelict inits duty to negotiate a permanent distribution
agreenent in good faith; that LEDA had intentionally m srepresented
the nature of its interactions with Synopsys; that LEDA had fl out ed
an inplied covenant of good faith and fair dealing; and that
Synopsys bore responsibility for these transgressions as LEDA s
successor in interest. Finally, the first amended conpl aint
charged Synopsys, in its own right, with having interfered with
ASC s advant ageous contractual rel ations.

Synopsys noved to jettison the conplaint for failure to

state clainms upon which relief could be granted. See Fed. R Civ.



P. 12(b)(6). On August 2, 2001, the district court dismssed the
m srepresentation claim on the ground that ASC had not pleaded
m srepresentation with the requisite particularity. ASC v.

Synopsys, Inc., No. 00-546, 2001 W 920029, at *2 (D.N. H Aug. 2,

2001) (ASC 1). Neverthel ess, the court refused to dismss the
breach of contract claim Seeid. A period of protracted pretri al
di scovery commenced. Ei ghteen nonths later, the district court
granted Synopsys's notion for summary judgnent on the breach of

contract count.? ASC v. Synopsys, Inc., No. 00-546, 2003 W

358737, at *3 (D.N.H Feb. 19, 2003) (ASC11). That ended the suit
and precipitated this appeal.

In order to put the argunents on appeal into workable
perspective, we pause to provide additional detail anent the | ower
court's treatnment of ASC s breach of contract claim Count | of
the first amended conplaint alleged that "Synopsys/LEDA breached
its agreenment to negotiate a permanent agreenent in good faith and
to honor the Canadi an distributorship.”™ In support of its notion
to dismss, Synopsys argued in relevant part that, to the extent
this claimwas prem sed on an oral contract entered into between
the parties follow ng the execution of the LQU, it was barred by

the statute of frauds. See NNH Rev. Stat. Ann. § 506:2 (providing

Y1'n other pretrial rulings, the district court di sm ssed ASC s
I npl i ed covenant clai mand granted sumary j udgnent for Synopsys on
ASC s interference claim ASC has not appealed from either of
t hese decisions, so we need not probe them nore deeply.
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that "[n]o action shall be brought . . . upon any agreenent
that is not to be performed within one year fromthe tinme of nmaking
it, unless such . . . agreenent . . . is in witing"). In its

opposition, ASC clarified that it was not claimng that
[ LEDA/ Synopsys] breached an agreenment to enter into a long term
contract.” Rather, its breach of contract claim was "that LEDA
breached its agreenent to negotiate in good faith" as required by
t he LQOU.

The district court took ASCat its word. Noting that ASC
had explicitly abandoned any claimthat the parties had entered a
subsequent oral agreenent, the court treated ASC s cause of action
as one "that LEDA breached its contractual obligation to nmake a
good faith effort to negoti ate a permanent marketing agreenent that
initially covered the United States and later was anended to
i nclude Canada.” ASC I, 2001 W 920029, at *2 n.2. Since the
court tentatively deened the statute of frauds i npui ssant to def eat
this cause of action, it denied the notion to dism ss the breach of
contract count. 1d. at *2.

By the time that discovery had run its course and the
parties had gotten around to filing cross-notions for summary
j udgnment, ASC had experienced an epi phany. In its summary judgnent
papers, it alleged that on October 5, 1999, the parties entered
into an oral distribution agreenent covering the United States and

Canada. It also averred that LEDA/ Synopsys subsequently breached



t hi s permanent arrangement. Synopsys vociferously objectedto this
changed tune. It nmintained that this approach evinced a new and
i nconsi stent theory; that, throughout the litigation, ASC had
construed its breach of contract claimas a claimfor breach of a
duty to negotiate in good faith; and that this tergiversation
resulted in a theory that fell outside the purview of the first
amended conpl ai nt.

The district court agreed with Synopsys's assessnent. |t
i nvoked the doctrine of judicial estoppel, pointing out that ASC
had obtained an "advantage by contending in opposition to
Synopsys's notion to dismss that its breach of contract cl ai mwas
prem sed on an all eged breach of the LOU, rather than a subsequent
oral agreenent to nake the LOU permanent." ASCI1, 2003 W. 358737,
at *3. Accordingly, the court held that ASC was barred from
advancing a contradictory position on summary judgnent. [d. The
court thereupon granted brevis dispositon in favor of Synopsys.

On appeal, ASC contends that the | ower court erredin (i)
dismssing its misrepresentation claim (ii) refusing to allow a
further anended conplaint designed to cure defects in the
m srepresentation count, and (iii) invoking the doctrine of
judicial estoppel to bar the breach of contract claim that it

wi shed to propound on summary judgnent.? Synopsys, by notion, asks

2ASC al so nakes a perfunctory attenpt to assert a theory of
prom ssory estoppel. This theory was not presented to the district
court in the summary judgnent proceedings. Accordingly, we deem
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us to (i) dism ss the appeal, and (ii) award sancti ons agai nst ASC.
We address these points below, starting with Synopsys's notion to
di smss, then confronting ASC s asseverational array, and ending
with a consideration of the request for sanctions.
II. THE MOTION TO DISMISS THE APPEAL

VWiile this case was pending in the district court,
Synopsys filed a California state court action accusing ASC of
conspiracy and unfair business practices. On April 1, 2003 —
shortly after the institution of this appeal —the parties reached
at least atentative settlenent inthe California action. Thereis
some indication that the terns of the settlenment contenplated the
dism ssal of the earlier (New Hanpshire) action. After Synopsys
encountered resistance from ASC with respect to inplenenting the
supposed settlenent, it asked the California court to enter
judgnment pursuant to the settlenent agreenent. The court obliged,
al beit w thout discussion, entering judgment ex parte on Septenber
11, 20083.

Citing these facts, Synopsys invites us to dismss this

appeal as noot and/or barred by the doctrine of res judicata.®* ASC

t he argunent unpreserved. See Teansters Union v. Superline Transp.
Co., 953 F.2d 17, 21 (1st Gir. 1992); dauson v. Smth, 823 F.2d
660, 666 (1st Cir. 1987).

3Synopsys preni ses both nobotness and res judicata on the sane
series of events. Since Synopsys directs virtually all of its
| egal argunentation to res judicata, we use that |abel to enbrace
bot h concepts.

-8-



counters by asserting that the settlenment was never consunmated.
It also contends that the California judgnent was entered w thout
proper notice (and is, therefore, void).

We decline Synopsys's invitation to short-circuit this
appeal. The record and briefing before us are too skinpy to all ow
a definitive determnation as to either the status or scope of the
ostensible settlenent. By |like token, the record is inadequate to
permt us to assess the res judicata effect of the California
judgnent. G ven the need for nore informati on, we deemit prudent
to sidestep the late-energing res judicata issue and proceed

directly to the nmerits. See, e.qg., Henry v. Connolly, 910 F.2d

1000, 1004 (1st G r. 1990) (deciding appeal on nerits, favorably to
appel l ees, w thout deciding whether action was barred by res

judicata or lack of standing); see also Penobscot Nation v. Ga.-

Pac. Corp., 254 F.3d 317, 324 (1st G r. 2001) (discussing limts of

Suprenme Court plurality decision in Steel Co. v. Ctizens for a

Better Env't, 523 U S. 83 (1998)). Any other course would be an

exerci se i n batrachomyonachi a.
III. THE MISREPRESENTATION CLAIM

ASC assigns error to both the district court's dism ssal
of its msrepresentation claim and to the court's subsequent
"failure” to allow a curative anendnent. These renonstrances need

not occupy us for |ong.



A. Applicable Legal Standards.
We review de novo a trial court's allowance of a Rule

12(b)(6) notion to dism ss. LaChapelle v. Berkshire Life Ins. Co.,

142 F.3d 507, 509 (1st Cir. 1998). In that process, we take as
true the factual avernents contained in the conplaint, but "eschew

any reliance on bald assertions, unsupportable conclusions, and

opprobrious epithets.” Chongris, 811 F.2d at 37 (citation and
internal quotation marks omtted). Fromthis plaintiff-friendly

coign of vantage, we may affirman order for dismssal only if no

wel | - pl eaded set of facts supports recovery. Conley v. G bson, 355

U S. 41, 45-46 (1957); LaChapelle, 142 F.3d at 508.

Federal <civil practice is based on notice pleading.
Thus, "[g]reat specificity is ordinarily not required to survive a

Rule 12(b)(6) notion." Garita Hotel Ltd. P ship v. Ponce Fed

Bank, 958 F.2d 15, 17 (1st Cr. 1992); accord Educadores

Puertorriquefios en Accioén v. Rey Hernandez, 367 F.3d 61, 66 (1st

Cir. 2004) (disclaimng heightened pl eadi ng standards except where
a statute or Civil Rule specifically inposes one). Cases alleging
fraud —and for this purpose, msrepresentation is considered a
species of fraud — constitute an exception to this general
proposi tion. The Civil Rules explicitly require that "[i]n al
avernments of fraud . . . the circunstances constituting fraud .
shal |l be stated with particularity." Fed. R CGv. P. 9(b). 1In

such cases, the pleader usually is expected to specify the who,
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what, where, and when of the allegedly false or fraudul ent

representation.* Powers v. Boston Cooper Corp., 926 F.2d 109, 111

(st Cr. 1991); MGnty v. Beranger Vol kswagen, Inc., 633 F.2d

226, 228 (1st Gir. 1980).

B. The Original Claim.

ASC s first amended conpl aint alleged in substance that
LEDA failed to disclose that nerger tal ks were ongoi ng between it
and Synopsys, but, rather, downplayed the discussions and
characterized the contenpl ated rel ati onship as nerely a "techni cal
partnership” that would not affect the outcone of the ASC LEDA
negoti ati ons. ASC further alleged that it relied on these
knowi ngly false representations to its detrinent.®> Despite the
fervor with which ASC denounced this treachery, it did not provide
any details as to who allegedly uttered the m sl eadi ng statenents,
to whom they were nmade, where they were nmade, when they occurred,

and what actions they engendered. See ASC I, 2001 W 920029, at

“We say "usual | y" because there may be occasi onal exceptions,
owng to extraordinary circunstances. See, e.q9., Corley wv.
Rosewood Care Ctr., Inc., 142 F.3d 1041, 1050-51 (7th Cr. 1998).
No such circunstances are extant here.

*Under New Hanpshire law, the elenents of a fraudulent
m srepresentation claimare: "(1) the defendant m srepresented a
material fact to the plaintiff, knowing it to be false; (2) the
defendant did so with fraudulent intent that the plaintiff act on
it; and (3) that the plaintiff, w thout know edge of its falsity,
detrinentally relied on the msrepresentation.” Al exander v.
Fujitsu Bus. Communic. Sys., Inc., 818 F. Supp. 462, 467 (D.N H
1993) (citing Proctor v. Bank of N H., 464 A 2d 263, 265 (N H
1983)).
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*2. In short, ASC s m srepresentation clai mwas wholly concl usory
and | acki ng any senbl ance of specific detail. Gven the strictures
of Rule 9(b), the district court's dism ssal of that barebones

claimwas entirely proper. See, e.qg., Powers, 926 F.2d at 111;

Lopez v. Bulova Watch Co., 582 F. Supp. 755, 766 (D.R 1. 1984).

C. The Curative Amendment.

ASC s fallback position is as insubstantial as a house
built upon the shifting sands. It notes that, after the district
court had dismssed the msrepresentation claim for want of
specificity, it noved for leave to refile, in a further anended
conplaint, a nore particularized version of the claim The
district court denied this request on February 14, 2003, and ASC
now cal umtmi zes that order.

This challenge is based on a half-truth. Al though ASC
did seek leave to file a curative anendnment, it wunilaterally
wi t hdrew t hat notion before the court reached the matter. A party
who voluntarily withdraws a notion prior to judicial consideration
cannot later claim that the court's pro forma denial of the

w t hdrawn nption constitutes reversible error. See Baty v. United

States, 275 F.2d 310, 311 (9th G r. 1960) (per curiam; cf. United

States v. Tierney, 760 F.2d 382, 388 (1st Cr. 1985) ("Having one's

cake and eating it, too, is not in fashion in this circuit.").
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IV. THE BREACH OF CONTRACT CLAIM

The district court, invoking the doctrine of judicia
estoppel, consigned ASC s breach of contract claimto the scrap
heap. ASC 11, 2003 W. 358737, at *3. ASC assigns error and seeks
reversal of the summary judgnent entered in favor of Synopsys on
that claim W examne the particulars of this contretenps bel ow

A. Applicable lLegal Standards.

We review the district court's disposition of a notion
for sunmary judgnment de novo, scrutinizing the facts in the |ight

nost favorable to the nonnoving party. See Garside, 895 F.2d at

48. W will affirmonly if the "pleadi ngs, depositions, answers to
interrogatories, and admissions on file, together wth the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgment
as a matter of law" Fed. R Civ. P. 56(c).

This court has not yet had occasion to determ ne the

appropriate standard for reviewing a trial court's application of

the doctrine of judicial estoppel. See Gens v. Resolution Trust
Corp., 112 F.3d 569, 572 n.2 (1st Cr. 1997) (reserving the

question); Desjardins v. Van Buren Cnty. Hosp., 37 F. 3d 21, 23 (1st

Cr. 1994) (sane). This case requires us to fill that void. W
hol d that the applicable rubric is abuse of discretion. W ground

this holding on four |ines of reasoning.

-13-



First, the Suprenme Court has explained that "judicia

estoppel is an equitable doctrine invoked by a court at its
di scretion.” New Hanpshire v. Miine, 532 U S. 742, 750 (2001)
(citation and internal quotation marks omtted). On that basis,

t he abuse of discretion standard seens a natural fit. Cf. Pierce

v. Underwood, 487 U. S. 552, 558 (1988) (noting that matters
consigned to atrial court's discretion are generally reviewed for
abuse of discretion). Second, deferential review often is
appropriate for matters in which the trial court is "better
positioned . . . to decide the issue in question.” Mller wv.
Fenton, 474 U.S. 104, 114 (1985). Judicial estoppel is such a
matter. Determning whether a litigant is playing fast and | oose
with the courts has a subjective elenment. Its resolution draws
upon the trier's intimte know edge of the case at bar and his or
her first-hand observations of the |lawers and their litigation
strategies. Third, abuse of discretionis a flexible standard, and

t he anmor phous nature of judicial estoppel, cf. Desjardins, 37 F. 3d

at 23 (observing that "judicial estoppel is not extrinsically a
matter of fact or law, the issues that arise may turn out to be
ones of raw fact, abstract law, or sonmething in between"), places

a high premumon such flexibility. See Underwood, 487 U. S. at 562

(suggesting discretionary review for "nultifarious and novel
guestion[s], little susceptible . . . of useful generalization").

Last —but far from least —the other courts of appeals to have
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addressed this question have settled unaninously on abuse of

di scretion review. See, e.q., Coastal Plains, Inc. v. Mns (Inre

Coastal Plains, Inc.), 179 F.3d 197, 205 (5th Cr. 1999); Tal avera

v. Sch. Bd., 129 F.3d 1214, 1216 (11th Cr. 1997); MNemar V.

Disney Store, Inc., 91 F.3d 610, 616-17 (3d G r. 1996); Data Gen.

Corp. v. Johnson, 78 F.3d 1556, 1565 (Fed. Cir. 1996); United

States v. Garcia, 37 F.3d 1359, 1367 (9th Cr. 1994). A court of
appeal s should always be reluctant to create a circuit split
wi t hout a conpel ling reason, and none exists here.

The fact that this case arises in the sumary judgnent
context does not affect our decision to review the trial court's
determination for abuse of discretion. Although there nay seem at
first blush to be sone tension between the plenary review af f orded
to a sunmary judgnent ruling and the deferential review of a
threshold judicial estoppel determnation, that tension is nore
apparent than real. Mst evidentiary determ nations are revi ewed

for abuse of discretion, see, e.q., Colasanto v. Life Ins. Co. of

N. Am, 100 F.3d 203, 212-13 (1st Cr. 1996); Blinzler v. Marriott

Int'l, Inc., 81 F.3d 1148, 1158 (1st GCr. 1996), and the sane

standard of review typically applies to threshold evidentiary

determ nations made in connection wth summary judgnment notions,

see, e.49., Gen. Elec. Co. v. Joiner, 522 U S. 136, 142-43 (1997)
(hol ding that an appellate court should review a trial court's

decision to admt or exclude expert testinony at summary judgnent
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for abuse of discretion); Schubert v. Ni ssan Motor Corp., 148 F. 3d

25, 29 (1st GCr. 1998) (holding that if the district court
deternmines the adnissibility of evidence for purposes of a sunmary
judgnment proceeding, the court of appeals nust "review that
deci sion for abuse of discretion prior to turning to [its] de novo

summary judgnent exam nation"); EEOC v. G een, 76 F.3d 19, 24 (1st

Cir. 1996) (discussing the district court's "broad authority to
prescribe the evidentiary materials it will consider in deciding a
notion for summary judgnent” and conducting appellate review for
abuse of discretion). Evidentiary rulings have the potential to
shape and wi nnow the scope of the sunmary judgnent inquiry, and a
trial court should have as much leeway in dealing with those
matters at the sunmary judgnment stage as at trial. As other courts
have recogni zed, judicial estoppel fits neatly into this taxonony.

See, e.qg., Ahrens v. Perot Sys. Corp., 205 F.3d 831, 833 (5th Cr

2000); Johnson v. Oregon, 141 F.3d 1361, 1364 (9th Cr. 1998);
Tal avera, 129 F.3d at 1216. W adopt that standard.

The abuse of discretion standard is famliar. W wll
not overturn a nisi prius court's discretionary decision unless it
plainly appears that the court conmmtted a clear error of judgnent
inthe conclusion it reached upon a wei ghing of the proper factors.

In re San Juan Dupont Plaza Hotel Fire Litig., 859 F.2d 1007, 1019

(1st Cr. 1988); In re Josephson, 218 F.2d 174, 182 (1st Cr. 1954)

(Magruder, C. J.). This standard is deferential and requires that
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a reviewing court remain mndful of its obligation "not to
substitute its judgnment for that of the [district court]." Motor

Vehicle Mrs. Ass'nv. State FarmMit. Auto. Ins. Co., 463 U. S. 29,

43 (1983).

B. Choice of Law.

There is a potential choice of | aw problemlurking in the
interstices of this case. A federal court sitting in diversity
jurisdiction is obliged to apply federal procedural |aw and state

substantive |law. Hanna v. Pluner, 380 U. S. 460, 465 (1965); Erie

R R Co. v. Tonpkins, 304 U S. 64, 78 (1938). As judicial estoppel
appears neither clearly procedural nor clearly substantive, there
may be a legitinmate question as to whether federal or state |aw
(here, New Hanpshire |law) should supply the rule of decision.
Having noted this question, we swiftly lay it to one
side. The parties have addressed the judicial estoppel issue on

the frank assunption that federal standards control and the

district court operated on that assunption. See ASC Il, 2003 W
358737, at *3 (citing federal precedents). W have stated before,
and today reaffirm that "[where . . . the parties have agreed
about what |aw governs, a federal court sitting in diversity is
free, if it chooses, to forgo i ndependent analysis and accept the

parties' agreenent." Borden v. Paul Revere Life Ins. Co., 935 F. 2d

370, 375 (1st Cir. 1991). Al t hough we have not heretofore had

occasion to apply this tenet with regard to judicial estoppel,
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ot her courts have done so. See Ryan per'ns G P. v. Santiam

M dwest Lunber Co., 81 F.3d 355, 358 (3d CGr. 1996); Astor

Chauf feured Li nousine Co. v. Runnfeldt Inv. Corp., 910 F. 2d 1540,

1551 (7th Cir. 1990). Accordingly, we proceed to anal yze the issue
on the wunderstanding that federal |aw supplies the rule of
deci si on.

We add, noreover, that we would likely reach this sane
concl usi on even without the parties' acquiescent behavior. It has
| ong been held that federal courts nmay bypass conflicting state
rules of decision in favor of federal standards when positive
consi derations, such as the presence of a strong federal policy,
mlitate in favor of enploying federal standards. Byrd v. Blue

Ridge Rural Elec. Coop., 356 U S. 525, 537-38 (1958). Such

countervailing considerations are present here. The aim of
judicial estoppel is to protect the integrity of the courts. New
Hanpshire, 532 U S. at 750. \Where, as here, both the putatively
est oppi ng conduct and the putatively estopped conduct occur in a
federal case, a federal court has a powerful institutional interest
in applying federally-developed principles to protect itself

agai nst cyni cal mani pul ati ons. See [l v. GE Plastic Pac. PTE

Ltd., 327 F.3d 391, 395-96 (5th Gr. 2003).

C. The Doctrine of Judicial Estoppel.

"As a general nmatter, the doctrine of judicial estoppel

prevents a litigant frompressing a claimthat is inconsistent with
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a position taken by that Ilitigant either in a prior |[egal
proceeding or in an earlier phase of the sane |egal proceeding."”

Intergen N.V. v. Gina, 344 F.3d 134, 144 (1st Cr. 2003); accord

Pegramv. Herdrich, 530 U. S 211, 227 n.8 (2000). The doctrine's
primary utility is to safeguard the integrity of the courts by
preventing parties frominproperly manipul ating the machi nery of

the judicial system New Hanpshire, 532 U. S. at 750; United States

v. Levasseur, 846 F.2d 786, 792 (1st Cir. 1988). Inlinewth this
prophyl actic purpose, courts typically invoke judicial estoppe
when a litigant is "playing fast and loose with the courts.”

Patriot G nemas, Inc. v. Gen. Cnema Corp., 834 F.2d 208, 212 (1st

Cr. 1987) (quoting Scarano v. Cent. R Co., 203 F.2d 510, 513 (3d

Cir. 1953)).
The contours of the doctrine are hazy, and there is no
mechanical test for determning its applicability. See New

Hanpshire, 532 U. S. at 750-51; Patriot G nemas, 834 F.2d at 212.

Each case tends to turn on its own facts. It is, however, wdely
agreed that, at a mininmum two conditions nust be satisfied before

judicial estoppel can attach. See, e.qg., Hall, 327 F.3d at 396;

Ham lton v. State FarmFire & Cas. Co., 270 F.3d 778, 783-84 (9th

Cr. 2001); Levinson v. United States, 969 F.2d 260, 264-65 (7th

Cr. 1992); Edwards v. Aetna Life Ins. Co., 690 F.2d 595, 599 (6th

Cr. 1982). First, the estopping position and the estopped

position nust be directly inconsistent, that 1is, nutually
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exclusive. See Faigin v. Kelly, 184 F.3d 67, 82 (1st G r. 1999);

Levasseur, 846 F.2d at 794. Second, the responsible party nust
have succeeded in persuading a court to accept its prior position.

Lydon v. Boston Sand & Gravel Co., 175 F.3d 6, 13 (1st Cr. 1999);

Gens, 112 F. 3d at 572-73. The presence of these elenents creates
t he appearance that either the first court has been msled or the
second court wll be mnmsled, thus raising the specter of
i nconsi stent determ nati ons and endangering the integrity of the

judicial process. See New Hanpshire, 532 U S. at 750-51.

Wiile it is not a formal elenment of a claimof judicial
estoppel, courts frequently consider a third factor: absent an
estoppel, would the party asserting the inconsistent position
derive an unfair advantage? [d. at 751. Relatedly, courts often
inquire as to whether judicial acceptance of a party's initial

position conferred a benefit on that party. See, e.qg., Levasseur,

846 F.2d at 793; Patriot C nenms, 834 F.2d at 213. Judi ci al

acceptance and partisan benefit nornally are two sides of the sane
coin (after all, it is unlikely that a party wll advance a
particul ar position unless that position benefits its cause). To
the extent that there is a separation, however, it is the court's
acceptance of the party's argunment, not the benefit flowi ng from
t he acceptance, that primarily inplicates judicial integrity. See

New Hanpshire, 532 U S. at 750. Thus, benefit is not a sine qua

non to the applicability of judicial estoppel.
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Synt hesi zi ng t hese various points, we recently concl uded

that, in a prototypical case, judicial estoppel applies when "a
party has adopted one position, secured a favorabl e decision, and
then taken a contradictory position in search of |egal advantage."”
Intergen, 344 F.3d at 144. It is against this nuanced backdrop
that we nust evaluate the ruling bel ow

D. Application of the Doctrine.

The district court pronounced this to be "precisely the
case for which the doctrine of judicial estoppel was created.” ASC
I, 2003 W 358737, at *3. After careful perscrutation of a
tangled record, we conclude that this determnation fel
confortably within the encincture of the court's discretion.

In its opposition to Synopsys's notion to dismss, ASC
asserted unequivocally that it was "not claimng that defendant]]
breached an agreenent to enter into a long term contract,” but,
rather, its contract clai mwas "that LEDA breached its agreenent to
negotiate in good faith.” This was an unamnbi guous claimfor breach
of the LOU —no nore and no | ess —and by characterizing the claim
in that fashion, ASC danced out of reach of Synopsys's statute of
frauds defense. Having skirted that pitfall, ASC then adopted a
vastly different position. 1In its objection to Synopsys's notion
for summary judgnent, it asserted that its breach of contract claim
related not to the LOU but to "a permanent [oral] agreenent

entered into by LEDA and ASC. "
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These positions are totally inconsistent. ASC s argunent
on summary judgnent directly contradicts its prior disclainer of a
breach of contract theory based on an alleged parol agreenent.
Wiile "holding a litigant to his stated intention not to pursue
certain clains is different fromthe 'classic' case of judicia
estoppel ,” such inconsistencies nay present an even "stronger
argunent than do the classic cases for application of the

doctrine." Patriot Cinemas, 834 F.2d at 214 (enphasis in the

original); accord Wagner v. Prof'l Eng'rs in Cal. Gov't, 354 F.3d

1036, 1044 (9th G r. 2004) ("Judicial estoppel applies to a party's
stated position whether it is an expression of intention, a
statenent of fact, or a |legal assertion.").

The second elenent in the judicial estoppel calculus is
present in spades. There is no question but that the district
court bought what ASC was selling the first tine around. In its
order denying Synopsys's notion to disnss the breach of contract
claim the court stated:

Synopsys mstakenly assunes that ASC is
claimng a breach of an oral agreenent to
grant it an exclusive marketing agreenent :

. It then challenges this purported claim
based on the statute of frauds. In reality,
ASC is claimng that LEDA breached its
contractual obligation to nake a good faith
effort to negotiate a permanent marketing
agreenent that initially covered the United
States and later was anended to include
Canada.
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ASC I, 2001 W 920029, at *2 n.2 (enphasis supplied). The court
then relied on ASC s stated position to repul se Synopsys's statute
of frauds assault and allow the breach of contract count to go
forward. See id. at *2. To that extent, ASC derived a direct (if
tenporary) benefit fromits original position.

To cinch matters, ASC —if allowed to pursue its nascent
oral contract theory at summary judgnment — would have gained an
unfair advantage. Relying on ASC s prior representation, Synopsys
conduct ed di scovery under the warranted assunption that it faced a
charge of failing to negotiate in good faith as called for by the
LOU. The factual predicate and | egal elenments of that charge are
materially different fromthe factual predicate and | egal el enents
of the charge that ASC attenpted to advance at sunmary judgnent.
Synopsys had every reason to assunme, based on ASC s previous
statenents, that the oral contract theory was not in the case. The
unfairness is apparent. Had the lower court allowed ASC to go
forward with its revisionist claim it would have been sancti oni ng
what anmounted to a sneak attack.

G ven this background, we cannot fault the district
court's determ nation that ASC was playing fast and | oose. The
court's rescript paints a convincing picture of alitigant who took
one position, used that position to its advantage at the notion to
di sm ss stage, and later attenpted to switch horses mdstreamto

revive a previously abandoned (and flatly inconsistent) claim See
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ASC 11, 2003 W. 358737, at *1-*3. The court's findings enconpass
the basic elenents of judicial estoppel: the assertion of
i nconsi stent positions and judicial acceptance of the origina
position. On abuse of discretion review, these findings are fully
supportable, as is the court's followon inference that ASC was
carrying out a ganme of bait and switch

In a desperate effort to blunt the force of this
reasoning, ASC nounts two additional argunents. First, it
mai ntains that applying judicial estoppel in this case would
countermand its right to plead in the alternative. See Fed. R
Cv. P. 8(e)(2). InASC s view, its first anmended conpl ai nt shoul d
be read as alleging, in the alternative, that LEDA Synopsys not
only breached a duty, rooted in the LOU, to negotiate a pernmanent
agreenent in good faith, but also entered into and subsequently
breached an oral distribution agreenent.

This is artful dodging. Like the Fourth Circuit, Alen

v. Zurich Ins. Co., 667 F.2d 1162, 1167 (4th Cr. 1982), we can

envi sion cases in which the doctrine of judicial estoppel cones
into tension with a party's right to plead in the alternative.
Here, however, nothing in the first amended conpl ai nt suggests an
attenpt to plead in the alternative —and at the notion to dismss
stage, ASC expressly denied that it was proffering alternative
claims. Onthis record, the "pleading in the alternative" argunent

is a red herring.
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ASC s final asseveration is that its conduct should be
excused because its shift in position was attributable to evidence
uneart hed during the course of pretrial discovery. To support this
asseveration, it points to the deposition of its president, Carl
Karrfault, taken in 2002 (well after the denial of the notion to
di smi ss), during which Karrfault offered an account of the Cctober
5 negotiations that tends to show the formation of a pernmanent
di stribution contract.

This is snoke and mrrors. We acknow edge that, in
limted circunstances, courts have recognized a good faith
exception to the operation of judicial estoppel. See, e.q.,

Chaveriat v. Wllianms Pipe Line Co., 11 F. 3d 1420, 1428 (7th G

1993) (stating that a court may reject estoppel when "the position
adopted in the first suit was clearly wong yet had been advanced
in good faith by the party now sought to be estopped”); 18B Charl es
Alan Wight, Arthur R MIler, & Edward H Cooper, Federal Practice
& Procedure § 4477, at 583-87 (2d ed. 2002) (collecting cases); cf.
Intergen, 344 F.3d at 144 ("W would not want to institute a rule
[of judicial estoppel] that wunduly inhibits a plaintiff from
appropriately adjusting its conplaint either to correct errors or
to accommpdate facts learned during pretrial discovery."). For
exanpl e, that exception rmay be available if the responsible party
shows that the new, inconsistent position is the product of

i nformati on neither known nor readily available to it at the tine
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the initial position was taken. See, e.qg., Chaveriat, 11 F. 3d at

1428; Konstandinis v. Chen, 626 F.2d 933, 939-40 (D.C. Cir. 1980);

see generally Wight, MIler & Cooper, supra § 4477, at 584 & n.57.

In this instance, ASC cannot colorably lay claimto the
excepti on. The newly discovered evidence to which it adverts
consi sts of the deposition testinmony of its own president. Wen a
corporation takes a litigation position, we think it both sensible
and fair to inmpute to it the knowl edge of its chief executive

officer. See United States v. Josleyn, 206 F.3d 144, 159 (1st Cr.

2000); 3 WIIliam Meade Fl etcher, Fletcher Cycl opedia of the Law of
Private Corporations 8 811, at 77-80 (perm ed. 2002). In all
events, Karrfault's recollection of the Cctober 5 negotiations was
readily available to ASC at the inception of the litigation —and

that fact alone renders the exception inapplicable. See, e.aq.

Czaj kowski v. City of Chicago, 810 F. Supp. 1428, 1437 (N.D. 111.

1993); see generally Wight, MIler & Cooper, supra 8 4477, at 586

(noting that a "new understanding of the facts may not excuse a
party who has failed a standard of ordinary negligence").

Qur decision that the district court acted within the
realmof its discretion in estopping ASC fromclaimng a breach of
an oral contract effectively ends this aspect of the case. On
summary judgnent, ASC abandoned its earlier "failure to negotiate
in good faith" theory and the estoppel left it wthout an arguable

ground for opposing Synopsys's notion. Hence, the district court
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acted appropriately in entering brevis disposition for Synopsys on
t he breach of contract count.
V. THE MOTION FOR SANCTIONS

Synopsys noves for sanctions agai nst ASC and its counsel
based upon three theories: (i) that ASC continued to prosecute its
appeal even after the appeal becane hopeless; (ii) that ASC nade
m srepresentations in its brief and withheld material facts from
this court; and (iii) that ASC violated 1st Cr. R 30(b)(1) by
refusing to cooperate wth Synopsys in preparing the joint
appendi x. Al though the question is not free from doubt, we deny
t he noti on.

A. Frivolousness.

Appel | at e sanctions are a neans of discouraging litigants
and their lawers from either wasting an adversary's tine and
resources or burdening the court with obviously groundl ess appeal s.

See Transnat'l Corp. v. Rodio & Ursillo, Ltd., 920 F.2d 1066, 1072

(1st Gr. 1990); see also Fed. R App. P. 38. Synopsys insists
that this is such a case. In its view, the appeal is frivolous

because it is barred by res judicata. See supra Part |I

"An appeal is frivolous . . . when the appellant's |egal
position is dooned to failure — and an objectively reasonable
[itigant should have realized as much fromthe outset." Toscano v.

Chandris, S. A, 934 F.2d 383, 387 (1st Cr. 1991). An appeal

arguabl e at the outset, may becone hopel ess (and, thus, frivol ous),
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by reason of subsequent devel opnents. Persisting in an appeal that
plainly has becone noot or foreclosed by the operation of res
judicata would qualify under this branch of the frivol ousness

doctrine. See, e.q., Westcott Constr. Corp. v. Firemen's Fund, 996

F.2d 14, 15 (1st Cr. 1993).
In this case, ASC s appeal was arguabl e when taken. Even
after the proceedings in California ripened into a judgnent,

significant questions renai ned regardi ng t he status of the supposed

settlenment, the scope of the state court litigation, and the
efficacy of the resulting judgnent. See supra Part I1. These

uncertainties cast doubt over whether this appeal had becone a dead
man wal ki ng. That doubt underm nes the claimthat persisting in

the appeal is sanctionable. See, e.qg., Ins. Co. of Wst v. County

of McHenry, 328 F.3d 926, 929-30 (7th Cr. 2003); Carter v. C.1.R

784 F.2d 1006, 1009 (9th Cir. 1986).

B. Material Misstatements.

Synopsys' s exhortation that we shoul d i npose sancti ons on
ASC for material omissions in its appellate brief raises a close
guesti on. This exhortation relates largely to ASC s argunent
concerning the trial court's denial of its notion to anmend the
m srepresentation count. See supra Part 111(C). Synopsys is
correct in pointing out that ASC failed to nention in its brief
that it had opted to withdraw its notion to anend before the

district court denied that notion. W have indi cated before that
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brazen m srepresentations in an appellant's brief can justify the

i mposi tion of sanctions. Thomas v. Digital Equip. Corp., 880 F.2d

1486, 1491 (1st Gr. 1989). G ven that benchmark, we certainly
possess the authority to sanction the om ssion here. See, e.aq.
id. (sanctioning an appellant for omtting material facts

concerning discovery requests); Otiz Villafane v. Segarra, 797

F.2d 1, 2 (1st Cr. 1986) (sanctioning an appellant for falsely
claimng that he had filed a notion to anend).

ASC s explanation is that the district court never
formally ruled on its notion to withdraw the m srepresentation
count, leading it to assune that the w thdrawal had no | egal
significance. This is |ess an explanation than a | ame excuse, and
we find it wholly inadequate. W note, however, that Synopsys's
ot her m sstatenment clains |lack force. That is significant because
the m srepresentation claimwas a sideshow —not the main event —
and the m sleading om ssion was so easily exposed that it caused
nei t her Synopsys nor this court an iota of extra work. Courts may,
as a matter of discretion, decline to inpose sanctions. See, e.qQ.,

QGakville Dev. Corp. v. FDIC, 986 F.2d 611, 615 n.5 (1st G r. 1993).

Under the circunstances of this case, we find that course
advi sabl e.

C. Noncompliance with Local Rules.

Synopsys's final ground for sanctions relates to 1st Cir.

R 30(b)(1). That rule provides in pertinent part that "[t]he
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parties are encouraged to agree on the contents of the appendi x."
Id. It then provides for various steps that nust be taken in the
absence of an agreenent.

In the last analysis, the rule nerely encourages
cooperation; it does not mandate it. Moreover, experience teaches
t hat the encouraged cooperation invariably entails a certain anount
of pulling and hauling. As to the alternative steps that ASC was
expected to take in the absence of an agreenent, the record
consi sts nostly of finger-pointing and is insufficient to allow us
to assess the magnitude of the clainmed violations. Finally, the
rul e i nposes correl ative obligations on an appel |l ee, and the record
on appeal is too sparse to warrant pinning the blame for

transgressi ons exclusively on ASC. Cf. Quinones-Pacheco v. Am

Airlines, Inc., 979 F.2d 1, 8 n.9 (1st Gr. 1992) (denying

sanctions and observing that "[t] he | enon should not be allowed to
reap a reward for calling the grapefruit sour”). Consequently, we
eschew any award of sanctions on this ground.
VI. CONCLUSION

W need go no further. For the reasons alluded to above,
we deny Synopsys's notion to dismss this appeal; affirm the
district court's decision to dismss ASC s mi srepresentation claim
and to deny the subsequent notion to anend that claim uphold the

entry of summary judgnent on the breach of contract claim and
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decline to i npose sanctions. Wthal, we direct that costs be taxed
in favor of Synopsys (as the prevailing party).

So Ordered.
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